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(4) Section 21.1032—Time Limits 

(Authority: 38 U.S.C. 3232, 3241, 3471; Pub. L. 
94–502, Pub. L. 99–576) 

[45 FR 31, Jan. 2, 1980, as amended at 48 FR 
3368, Jan. 25, 1983; 53 FR 34495, Sept. 7, 1988; 
64 FR 23772, May 4, 1999]

ELIGIBILITY

§ 21.5040 Basic eligibility. 
(a) Individuals not on active duty. 

Whether an individual has basic eligi-
bility under 38 U.S.C. Chapter 32 for 
educational assistance depends upon 
when he or she entered the military 
service, the length of that service, and 
the character of that service.

(Authority: 38 U.S.C. 3202).

(b) Service requirements for all individ-
uals not on active duty. (1) An individual 
not on active duty: 

(i) Must have entered the military 
service after December 31, 1976, and be-
fore July 1, 1985;

(Authority: 38 U.S.C. 3202, Pub. L. 99–576)

(ii) Must not have and except as pro-
vided in paragraph (g) of this section 
must not have had basic eligibility 
under 38 U.S.C. Chapter 34; 

(iii) Must have received an uncondi-
tional discharge or release under condi-
tions other than dishonorable from any 
period of service upon which eligibility 
is based; 

(iv) Must either have: 
(A) Served on active duty for a least 

181 continuous days, or 
(B) Been discharged or released from 

active duty for a service-connected dis-
ability. 

(2) The Department of Veterans Af-
fairs will consider that the veteran has 
an unconditional discharge or release 
if: 

(i) The individual was eligible for 
complete separation from active duty 
on the date a discharge or release was 
issued to him or her, or 

(ii) The provisions of § 3.13(c) of this 
chapter are met. 

(3) The provisions of § 3.12 of this 
chapter as to character of discharge 
and § 3.13 of this chapter as to condi-
tional discharges are applicable.

(Authority: 38 U.S.C. 3202)

(c) Additional active duty service re-
quirements for some individuals not on ac-
tive duty—Chapter 32. (1) Unless ex-
empted by paragraph (d) of this sec-
tion, persons who originally enlist in a 
regular component of the Armed 
Forces after September 7, 1980, or who 
enter on active duty after October 16, 
1981 (either as an enlisted member or 
an officer) to be eligible under 38 U.S.C. 
Chapter 32, must first complete the 
shorter of: 

(i) 24 continuous months of active 
duty, or 

(ii) The full period for which the indi-
vidual was called or ordered to active 
duty. 

(2) For the purpose of paragraph (c)(1) 
of this section the Department of Vet-
erans Affairs considers that an enlisted 
person originally enlisted in a regular 
component of the Armed Forces on the 
date he or she entered on active duty 
even through he or she may have 
signed a delayed-entry contract on an 
earlier date. 

(3) In computing time served for the 
purpose of this paragraph, the Depart-
ment of Veterans Affairs will exclude 
any period during which the individual 
is not entitled to credit for service as 
specified in § 3.15 of this chapter. How-
ever, those periods will be included in 
determining if the service was contin-
uous. 

(d) Individuals exempt from additional 
active duty requirements. (1) An indi-
vidual who originally enlists in a reg-
ular component of the Armed Forces 
after September 7, 1980, or who enters 
on active duty after October 16, 1981 
(either as an enlisted member or offi-
cer), will be eligible to receive benefits 
under 38 U.S.C. Chapter 32 based upon 
the ensuing period of active duty, and 
is exempt from the provisions of para-
graph (c) of this section if he or she 
subsequently: 

(i) Is discharged or released from ac-
tive duty: 

(A) Under 10 U.S.C. 1173 (hardship dis-
charge), or 

(B) Under 10 U.S.C. 1171 (early-out 
discharge), or 

(C) For a disability incurred in or ag-
gravated in line of duty; or 
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(ii) Is found by Department of Vet-
erans Affairs to have a service-con-
nected disability which gives the indi-
vidual basic entitlement to disability 
compensation as described in § 3.4(b) of 
this chapter. Once the Department of 
Veterans Affairs makes this finding, 
the exemption will continue to apply 
even if the disability subsequently im-
proves and becomes noncompensable. 

(2) An individual who enters on a pe-
riod of active duty after October 16, 
1981, is also exempt from the provisions 
of paragraph (c) of this section if he or 
she: 

(i) Previously completed a contin-
uous period of active duty of at least 24 
months, or 

(ii) Was discharged or released from a 
previous period of active duty under 10 
U.S.C. 1171 (early-out discharge). 

(3) In computing time served for the 
purpose of this paragraph, the Depart-
ment of Veterans Affairs will exclude 
any period during which the individual 
is not entitled to credit for service as 
specified in § 3.15 of this chapter. How-
ever, those periods will be included in 
determining if the service was contin-
uous. 

(e) Savings provision. An individual 
may become a participant and estab-
lish basic eligibility under the provi-
sions of this section based upon a pe-
riod of active duty service which began 
before October 16, 1981. He or she would 
not lose the basic eligibility based 
upon that period of service if, following 
a release from active duty, the indi-
vidual reenters on active duty after Oc-
tober 16, 1981, and fails to meet the re-
quirements of paragraph (c) of this sec-
tion or qualify for an exemption under 
paragraph (d) of this section. He or she 
will receive a refund of any contribu-
tions he or she may make to the fund 
during the second period of active 
duty. See § 21.5065.

(Authority: 38 U.S.C. 3202, 5303A)

(f) Individuals on active duty. To es-
tablish basic eligibility under 38 U.S.C. 
Chapter 32 for educational assistance 
an individual on active duty: 

(1) Must have entered into military 
service after December 31, 1976, and be-
fore July 1, 1985.

(Authority: 38 U.S.C. 3202, Pub. L. 96–466, 
Pub. L. 99–576)

(2) Must have served on active duty 
for a period of 181 or more continuous 
days after December 31, 1976, and 

(3) If not enrolled in a course, courses 
or a program of education leading to a 
secondary school diploma or equiva-
lency certificate, must have completed 
the lesser of the following two periods 
of active duty:

(Authority: 38 U.S.C. 3231(b))

(i) The individual’s first obligated pe-
riod of active duty which began after 
December 31, 1976, or 

(ii) The individual’s period of active 
duty which began after December 31, 
1976, and which is 6 years in length, 

(4) If enrolled in a course, courses or 
a program of education leading to a 
seondary school diploma or equiva-
lency certificate, the individual: 

(i) Must be an enlisted member of the 
Armed Forces, 

(ii) Must be a participant 
(iii) Must be training during the last 

6 months of his or her first period of 
active duty, or any time thereafter, 
and 

(5) If he or she originally enlisted 
after September 7, 1980, must have 
completed at least 24 months of his or 
her original enlistment

(Authority: 38 U.S.C. 3231(b), 10 U.S.C. 977)

(g) Election to receive educational as-
sistance allowance under 38 U.S.C. chap-
ter 32 instead of 10 U.S.C. chapter 1606. 
An individual who serves in the Se-
lected Reserves may not receive credit 
for that service under both 38 U.S.C. 
Chapter 32 and 10 U.S.C. Chapter 1606. 
If he or she wishes to receive edu-
cational assistance based upon this 
service, the veteran must elect the 
chapter under which he or she will re-
ceive benefits. 

(1) This election must be in writing 
and submitted to VA. 

(2) If a veteran elects to receive edu-
cational assistance under 38 U.S.C. 

VerDate jul<14>2003 01:39 Jul 29, 2003 Jkt 200137 PO 00000 Frm 00334 Fmt 8010 Sfmt 8010 Y:\SGML\200137T.XXX 200137T



335

Department of Veterans Affairs § 21.5042

Chapter 32, and negotiates an edu-
cational assistance check which is 
based upon the period of service for 
which the election was made, the elec-
tion is irrevocable. Negotiation of an 
educational assistance check provided 
under either 38 U.S.C. chapter 32 or 10 
U.S.C. chapter 1606, but based upon a 
period of service which preceded the 
period for which an election was made, 
will not serve to make the election ir-
revocable.

(Authority: 38 U.S.C. 3221(f); Pub. L. 101–237) 

[48 FR 36577, Aug. 12, 1983, as amended at 51 
FR 12852, Apr. 16, 1986; 53 FR 34496, Sept. 7, 
1988; 57 FR 38614, Aug. 26, 1992; 61 FR 20728, 
May 8, 1996; 61 FR 29029, June 7, 1996]

§ 21.5041 Periods of entitlement. 

(a) Ten-year delimiting period. Except 
as provided in § 21.5042 no educational 
assistance shall be afforded an eligible 
individual under chapter 32 beyond the 
date of 10 years after the later of the 
following: 

(1) His or her last discharge or re-
lease from a period of active duty of 90 
days or more of continuous service; or 

(2) His or her last discharge or re-
lease from a period of active duty of 
any length when the eligible individual 
is discharged or released— 

(i) For a service-connected disability; 
(ii) For a medical condition which 

preexisted such service and which VA 
determines is not service-connected; 

(iii) For hardship; or 
(iv) Involuntarily for convenience of 

the government after October 1, 1987, 
as a result of a reduction in force, as 
determined by the Secretary of the 
military department concerned in ac-
cordance with regulations prescribed 
by the Secretary of Defense or by the 
Secretary of Transportation with re-
spect to the Coast Guard when it is not 
operating as a service in the Navy.

(Authority: 38 U.S.C. 3231; Pub. L. 94–502, 
Pub. L. 99–576, Pub. L. 101–237)

(b) Use of entitlement. The indi-
vidual— 

(1) May use his or her entitlement at 
anytime during the 10-year period after 
the last discharge or release from ac-
tive duty or other period as provided 
pursuant to § 21.5042 of this part; 

(2) Is not required to use his or her 
entitlement in consecutive months.

(Authority: 38 U.S.C. 3232, Pub. L. 94–502, 
Pub. L. 99–576) 

[53 FR 34496, Sept. 7, 1988, as amended at 57 
FR 38614, Aug. 26, 1992]

§ 21.5042 Extended period of eligi-
bility. 

(a) General. A veteran shall be grant-
ed an extension of the applicable de-
limiting period, as otherwise deter-
mined by § 21.5041 of this part pro-
vided— 

(1) The veteran applies for an exten-
sion. 

(2) The veteran was prevented from 
initiating or completing the chosen 
program of education within the other-
wise applicable delimiting period be-
cause of a physical or mental disability 
that did not result from the willful 
misconduct of the veteran. VA will not 
consider the disabling effects of chron-
ic alcoholism to be the result of willful 
misconduct. See § 21.5021(v).

(Authority: 38 U.S.C. 105, 3232, 3462; Pub. L. 
99–576, Pub. L. 100–689)

(b) Application. The veteran must 
apply for the extended period of eligi-
bility in time for VA to receive the ap-
plication by the later of the following 
dates: 

(1) One year from the last date of the 
delimiting period otherwise applicable 
to the veteran under § 21.5401 of this 
part, or 

(2) One year from the termination 
date of the period of the veteran’s men-
tal or physical disability.

(Authority: 38 U.S.C. 3232, Pub. L. 99–576)

(c) Qualifying period of disability. (1) A 
veteran’s extended period of eligibility 
shall be based on the period of time 
that the veteran himself or herself was 
prevented by reason of physical or 
mental disability, not the result of the 
veteran’s willful misconduct, from ini-
tiating or completing his or her chosen 
program of education. 

(2) VA will not consider the disabling 
effects of chronic alcoholism to be the 
result of willful misconduct provided 
the last date of the time limit for filing 
a claim for the extension determined 
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